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industrial development has traditionally taken place without recognition of and respect for indigenous peoples' cultural attachment to their lands. 7 As a consequence, an increasing number of indigenous communities around the world have found themselves 'in a state of rapid deterioration.' 8 International human rights law has acknowledged and addressed this problem. In recent decades a growing number of international human rights bodies have elaborated legal principles and standards designed particularly to protect indigenous peoples. At the same time, various international instruments have recognized, either incidentally or specifically, a vast range of rights to indigenous groups. As a result of these two conjunct processes, a strong and effective regime of indigenous peoples' rights has gradually emerged at the international level. 9 Within this regime, two rights are key to the protection of the special relationship that indigenous peoples have with their lands, namely the right to self-determination and the right to collectively own ancestral lands. Considering the far-reaching implications of these two rights, it is not surprising that a number of controversies as to their actual meaning and methods of implementation have remained partially unresolved. One nebulous area, in particular, refers to the legal regime that should govern the implementation of development projects on indigenous peoples' lands. Central to this debate is the concept of Free, Prior and Informed Consent (FPIC), which is currently invoked by virtually all bodies dealing with indigenous peoples' rights. According to the 'common practical understanding' of FPIC elaborated by the UN Permanent Forum on Indigenous Issues, 10 the concept of FPIC can be explained as follows.
11
translate to the bottom line. One benefits the community and stretched far into the future; the other benefits only a few, and only until resources are depleted.' Victoria Tauli-Corpuz, Our Right to Remain Separate and Distinct, in Paradigm Wars: Indigenous Peoples' Resistance to Globalization, supra note 5, 20. 7 'The expropriation of indigenous lands and resources for national development is a growing and severe problem. Development projects are frequently undertaken on indigenous lands and territories without indigenous consent or even consultation.' 'Indigenous Peoples and their Relationship to Land', supra note 3, para. 132. 8 Ibid., para, 123. As observed by one indigenous representative: 'there is a race between "profits now" and the survival of our grandchildren. There is a race between common sense and the world market. The race is in progress; this generation and the next will determine the outcome. 10 The Forum is an advisory body to the UN Economic and Social Council (Council). It provides expert advice and recommendations on indigenous issues to the Council, as well as to programmes, funds and agencies of the United Nations (through the Council). It also prepares and disseminates information on indigenous issues related to economic and social development, culture, the environment, education, health and human rights, and promotes the integration and coordination of
Firstly, 'free' should imply no coercion, intimidation or manipulation. Secondly, 'prior' should imply that consent must be sought sufficiently in advance of any authorization or commencement of activities, and that the relevant agents should guarantee enough time for the indigenous consultation/consensus processes to take place. Thirdly, 'informed' implies that indigenous peoples should receive satisfactory information in relation to certain key areas, including the nature, size, pace, reversibility and scope of the proposed project, the reasons for launching it, its duration, and a preliminary assessment of its economic, social, cultural and environmental impact. Crucially, this information should be accurate and in a form that is accessible, meaning that indigenous peoples should fully understand the language used. Finally, 'consent' should be intended as a process of which consultation and participation represent the central pillars. While consultation should be undertaken in good faith, full and equitable participation of indigenous peoples should be guaranteed. Indigenous peoples should also have equal access to financial, human and material resources in order to engage constructively in this discussion.
Moreover, they should be able to participate through their own freely chosen representatives and according to their customs.
The above description clearly identifies the various phases and components of FPIC intended as a process of consultation and participation. However, it is silent as to the outcome of this very process. 12 What remains to be established, therefore, is whether the concept of FPIC imposes on States an obligation to obtain the consent of indigenous peoples before initiating, or authorizing, development projects on their lands. 13 The majority of States would understandably answer this question in the 12 The report rather elusively notes that FIPC 'may include the option of withholding consent'. However, it does not further elaborate on this point. Ibid., para. 47. 13 It has been correctly observed that discussions over FPIC should not be 'framed in terms of whether or not indigenous peoples hold a veto power that they could wield to halt development projects.' Report of the Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people, James Anaya (15 July 2009), UN Doc. A/HRC/12/34, para. 48. That said, the question as to whether indigenous peoples may enjoy such a right must be specifically addressed, for the potential recognition of this right has important implications with respect to the manner in which the broader process of consultation is conducted. In particular, taking part in consultations knowing that one will hardly be able to oppose the outcome of the process is one thing; doing so with the awareness that the final decision might be successfully affected, or even rejected, is quite another. By virtue of a right 'to say no', indigenous peoples could exercise a more effective control over the various stages of the consultation process. projects. Subsequently, section five will discuss the contribution of the InterAmerican Court of Human Rights to the elaboration and clarification of the concept of FPIC developed by the UNDRIP. Finally, section six will seek to draw some general conclusions.
An Overview of International Legal Standards
As explained in the introductory section, the manner in which consultation and participation should be conducted in order for the consent of indigenous peoples to be free, prior and informed is relatively clear. By contrast, doubts remain as to whether
States must obtain the consent of indigenous peoples before launching development projects on their lands. An analysis of international legal standards related to FPIC fully confirms the difficulty of providing a decisive answer to this crucial question.
International Environmental Law
The importance of public participation has been increasingly recognized in the sphere of international environmental law. As observed by Pring and Noe, 'public participation promises to define and redefine the major economic development projects of the Twenty-first century -and few sectors will be more impacted on by this than the mining, energy, and resources-development industries.'
17
This trend has become even more significant in respect of indigenous peoples in view of their special cultural attachment to ancestral lands. Key instruments in the sphere of international environmental law do not refer directly to FPIC. However, they demand that the spiritual relationship existing between indigenous peoples and their lands be respected. In particular, these instruments recognise indigenous peoples' important contribution to sustainable development, 18 18 The concept of sustainable development is based on three pillars: economic development, social development and environmental protection. It posits that environmental protection constitutes an integral part of the development process and, therefore, should not be considered in isolation from it. In addition, it requires that economic welfare be assessed also on the basis of non-financial components including, for example, the quality of the environment and the health conditions of the people concerned. 
United Nations Human Rights Treaty Bodies
International human rights treaties do not refer expressly to FPIC. Crucially, they also lack any express reference to indigenous peoples' rights. However, the bodies entrusted to monitor and promote their implementation have gradually developed extensive interpretations of their generic provisions in order to protect, inter alia, the special cultural attachment of indigenous peoples to their lands. This is particularly true with regard to the Committee on the Elimination of All Forms of Racial Discrimination, the Committee on Economic, Social and Cultural Rights, and the Human Rights Committee. The following analysis will offer an overview of the practice of these three bodies in relation to FPIC.
The Committee on the Elimination of Racial Discrimination
The 49 For example, CERD demanded that Chile 'hold effective consultations with indigenous peoples on all projects related to their ancestral lands' and 'obtain their consent prior to implementation of projects for the extraction of natural resources, in accordance with international standards.' CERD/C/CHL/CO/15-18 (7 September 2009) para. 22. Similarly, it urged Guatemala to 'consult the indigenous population groups concerned at each stage of the process' and 'to obtain their consent before executing projects involving the extraction of natural resources.' CERD/C/GTM/CO/12-13, (19 May 2010) para. 11. On another occasion, CERD condemned the fact that the 'right of indigenous peoples to be consulted and to give their informed consent prior to the exploitation of natural resources in their territories is not fully respected.' CERD/C/PER/CO/14-17 (3 September 2009) para. 14.
The Committee on Economic, Social and Cultural Rights
The demand a more rigorous degree of protection.
The Human Rights Committee
The mere consultation before deciding in favour of the State. 65 These considerations suggest that the HRC privileges a dynamic approach to FPIC, whose meaning may vary in accordance with the impact that a particular project or activity will have on indigenous peoples. This perception is confirmed by a recent pronouncement, in which the HRC noted that when measures substantially compromise or interfere with the rights of indigenous peoples, States must guarantee their effective participation in the decision-making process. Crucially, the HRC emphasized that this would require not only mere consultation but, also, their free, prior and informed consent. 
The UN Declaration on the Rights of Indigenous Peoples
Albeit not exhaustive, the above overview of international legal standards concerning Having said that, it should also be recalled that the rights claimed by indigenous peoples can hardly be absolute. Firstly, in many countries subsurface resources are declared by law to be the property of the State. 72 This is also recognized by Article 15 of ILO 169 and was considered of fundamental importance by various governmental representatives during the negotiations on the UNDRIP. 73 Secondly, and more generally, States strongly oppose the fact that groups within their populations (be they indigenous or non-indigenous) may have the power to veto development projects thought to benefit the entire country, for this would critically impair their ability to control natural resources for the purpose of national development.
As will be discussed below, this apparent tension is well reflected in the provision of the UNDRIP which deals specifically with FPIC and development projects. In order to better appreciate the content of this provision it is important to consider the drafting history of the declaration. As noted above, the UNDRIP was indigenous communities but also private properties of individuals. 94 As a general rule, the IACtHR established that restrictions to the right to property, whether they affect indigenous peoples or individuals, must meet a number of specific requirements: first, they must be established by law; secondly, they must be necessary and proportional; and thirdly, they must be aimed to attain a legitimate goal in a democratic society. 95 That said, the Court recognized that special consideration should be given to the needs of indigenous peoples. In particular, it emphasized that 'states must take into account that indigenous territorial rights encompass a broader The report further highlighted that this kind of projects are likely to cause profound social and economic changes in the territories and lives of indigenous peoples concerned, including loss of traditional territories and land, eviction, destruction and pollution of the traditional environment, social and community disorganization, and long-term negative health and nutritional impacts. 114 While such a description of large-scale projects is reasonably clear, it is not difficult to anticipate problems and challenges ahead. Projects such as the construction of large multi-purpose dams could be easily categorized as large-scale development projects. However, there might be occasions on which it will be more difficult to establish with certainty whether a specific project is to be regarded as large or small-scale. Another potential problem relates to the difficulty in determining the cumulative effects of several small-scale projects. While there is no reason to doubt that ad-hoc investigations could provide adequate responses to all the above complications, it will be important to see how the IACtHR as well as other judicial or quasi-judicial bodies will deal with each of these issues. and to exist as a people. 123 In addition, it specified that limitations on land rights should also respect the principle of proportionality, so that they should be the least restrictive measures possible. 124 A further requirement is that limitations of indigenous peoples' land rights must be in accordance with the law. This obligation, according to the Commission, requires that States consult the peoples concerned before encroaching their property rights, and provide, if necessary, adequate compensation. At this point, the Commission sought to clarify the meaning and scope 120 Ibid., para. 268. It is important to note that Article 21 simply establishes that 'all peoples shall freely dispose of their wealth and natural resources', without any reference to the need to do so 'in consultation with the State'. 121 Centre for Minority Rights Development (Kenya) v. Kenya, para. 291. 122 Ibid., para. 290. 123 Ibid., paras. 211-213. 124 Ibid., para. 214.
The African Commission on
of this consultative process. In so doing, and without expressly referring to it, the ACHPR endorsed a radical interpretation of FPIC by saying that '[i]n terms of consultation, the threshold is especially stringent in favour of indigenous peoples, as it also requires that consent be accorded.' 125 In the subsequent passage, however, the Commission noted that 'failure to observe the obligations to consult and seek consent … ultimately results in a violation of the right to property.' 126 Whether in the Commission's view States should obtain or merely seek the consent of the indigenous peoples concerned remains, therefore, unclear. Considering the difficulties in elaborating a workable, coherent, and widely accepted understanding of FPIC, it is to be hoped that future pronouncements will further clarify the ACHPR's position on such an important issue.
Conclusions
International human rights law fully recognizes the special relationship that 
